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Applicant's election of Group I, claims 46-57, in the reply filed on December 4, 
2006 is acknowledged. Because Applicant did not distinctly and specifically point out 
the supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 46-57 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Applicant's admitted prior art. Applicant has admitted that a filtration apparatus having a 
fixed bottom perforated plate, a movable upper perforated plate, and crimpy fibrous 
lump filtration media between the plates was known (i.e. constructed 1994 to 1995), 
albeit for downflow filtration, prior to the effective filing date of this application (see items 
22-25 of the Foreman declaration; and page 1 of the "Columbus, Georgia CSO 
Treatment Facilities" document contained in the IDS submitted December 5, 2006). 
Applicant apparently feels that claims 46-57 distinguish over this admission because 
these. claims recite an apparatus that is intended to filter liquid in an upward direction. 
However, the manner in which an apparatus is intended to be employed (i.e. upflow) is 
not a structural limitation, and hence cannot be relied upon to patentably distinguish 
apparatus claims. Since the admittedly known device is cleaned in an upflow mode 
(see item 25 of the Foreman declaration), and therefore capable of passing a liquid 
upwardly through the filter media, this device is inherently capable of being employed to 
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filter liquid upwardly. Also, the filter media of the admittedly known device is inherently 
capable of being compressed between the fixed bottom plate and the movable upper 
plate (see page 1, last paragraph, lines 3-5, of the "Columbus, Georgia CSO ..." 
document); and this capability is all that is required by apparatus claims 46-57. It is well 
settled that a recitation with respect to the manner in which a claimed apparatus is 
intended to be employed does not differentiate the claimed apparatus from a prior art 
apparatus satisfying the claimed structural limitations. Ex parte Masham, 2 USPQ2d 
1647(1987). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to I. Cintins whose telephone number is 571-272-1 1 55. 
The examiner can normally be reached on Monday through Friday from 8:30 AM to 5:00 
PM. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Duane Smith, can be reached at 571-272-1166. 

The centralized facsimile number for the USPTO is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for. 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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